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_ owners and renters living in a property.

Property foreclosure can be a complicated and confusing experience for

a homeowner. Many people are not familiar with what legal options they

may have and what court processes they must follow.

This booklet gives a general overview of what foreclosure is, what can

happen during a foreclosure, and how foreclosure may affect both property




What is foreclosure?

Foreclosure is a legal process for a mortgagee (a lender,
usually a bank) to sell, or take ownership of, a property
when the mortgagor (the property owner) defaults on the
mortgage.

In other words, the owner got a mortgage in order
to buy the property and the owner has not been able to
meet the promises made under the mortgage. The bank is
worried about losing money, so the bank wants to either
become the owner of the property or sell the property to
collect the money that is owed under the mortgage.

In Alberta, if a bank wants to sell a property, the bank
must follow the legal process for foreclosure, or get the

owner’s consent to the sale.

What are acts of default under a mortgage?
A mortgage agreement contains all of the promises
that the property owner makes to the bank. If the owner
does not fulfill these promises, then the owner has
committed an “act of default.”
Each mortgage is different, but common acts of
default may include:
* failing to pay mortgage payments;
* allowing significant damage to occur to the property;
* failing to insure the property; and
* failing to pay taxes or condominium fees on the

property.

Can a bank foreclose as soon as even one
payment is missed?

Yes, in almost all mortgages the lender can seek
foreclosure after even just one payment is missed.

Usually banks will not foreclose right away, because
foreclosure is an expensive process: it is often in everyone’s
best interests if a compromise can be reached between the
owner and the bank. For example, the property owner may
be able to work out a temporary alternate pay schedule
with the bank. At what point the bank will start to
consider foreclosure depends on how many payments are
missed, the value of the property, and various other factors
that affect the risk that the bank will not get paid what
it is owed. Remember, the point of the process is for the
bank to stop losing money (as they lose money every time
a mortgage payment is not made). To do this, they may
ultimately need to sell or take ownership from the owner

who is not making the mortgage payments.

What are the possible outcomes for property
owners?
Property owners basically have three choices.
* 'They can try to solve the problem with the lender on
their own (usually after the reminder or demand letter);
* They can do nothing, at which point they will lose the
property; or
* 'They can go to court to either:
— co-operate with lender in some fashion in order to
keep the property;
— try get more time before the final foreclosure order;
or
— fight the foreclosure.
'The processes resulting from each of these choices are

described in more detail in the following questions.

How long can foreclosure take?
'The time a foreclosure takes depends on the situation.
The entire foreclosure process can take from three months

to a year or more. Even though there are specific steps

that must be taken in every foreclosure, each situation is
different.




There is a tenant in the property. Will the
tenant have to move out?

It depends on what step within the foreclosure process
the property is in, and what the landlord and bank decide
to do. Sometimes, a landlord is able to work something
out with the bank, or is able to bring the mortgage current,
and then the landlord remains the owner of the property
and the tenancy agreement can stay in place. Sometimes
if the property is sold through the foreclosure, the new
owner will become the landlord.

More commonly, however, a tenant is required to
vacate the property. Whether it is the bank who becomes
the legal owner of the property, or the property is sold to
another person during the foreclosure process, the bank
or new owner will usually be entitled to possession of the
property within 30 days from the date the tenant is served
with the Court Order. If a tenant is served with a Court
Order requiring them to move, then the tenant should
contact the lawyer whose name and contact information
is on the front of the Order and clarify when they have to
move. The tenant can also ask the lawyer for more time,
but the lawyer my not agree to that request.

It is important to understand that the notice periods
under the Residential Tenancies Act do not apply if a Justice
or a Master of the Court of Queen’s Bench issues an

Order requiring that the property be vacant.

Can a property owner appeal an Order for
Foreclosure?

An order can only be appealed for limited reasons.
Sometimes a property owner will not agree with a Court
Order, but not liking or agreeing with it are not legitimate
grounds for appeal. A property owner who wants to
appeal an Order may want to contact a lawyer to receive
legal advice before proceeding. There will usually be a
term included in the mortgage contract that states that
a property owner must pay the bank’s legal costs. By
consulting with a lawyer, the property owner may end
up saving money because the time and expense of an

unwarranted appeal may be avoided.

Is foreclosure the same as bankruptcy?

No. Foreclosure occurs because of a breach of contract.

For example, the bank gave money to the property owner
to buy a property, and in return, the property owner
promised to pay that money, plus interest, back to the
bank. If the property owner does not pay the bank, then
the owner has breached the contract made with the bank
and the bank can then start foreclosure proceedings.
Usually, only one asset will be involved, such as a house.
Bankruptcy occurs when someone cannot meet any of
their financial obligations. A person in bankruptcy does
not control any assets; instead, a trustee controls the assets
and decides what happens to those assets. Bankruptcy
is also a court process, but it is very different from
toreclosures. Sometimes both foreclosures and bankruptcy

can occur at the same time.

Does the property owner still have to leave if
it's winter and cold outside?

Yes, the property owner must leave if they have been
ordered to do so by the Court. The weather or temperature
outside does not matter. If the property owner does not
move, then the new owner can get a Civil Enforcement

Agency to force anyone living in the property to leave.



What is the Court process for foreclosure?

A foreclosure action starts in the same way that other
lawsuits do: the Plaintiff (the bank) files and serves a Statement
of Claim (which starts the lawsuit and sets out the facts on which

the claim is based) against the Defendant (the landlord).

The landlord then has 20 days in which to file and serve a
Statement of Defence or Demand for Notice. If the landlord does
not do either of these things within 20 days, then the Plaintiff
can note the Defendant in default. This basically means that
the bank is telling the Court that the landlord is not fighting or

defending the claim.

Sometime after the property has been listed, there will
be another court application(s). If there are no valid offers from a
third party on the property, then the bank will apply to become
the legal owner. If there is a valid offer on the property, then
the Court must approve and accept the offer and order that
the property can be sold to the purchaser. If the Court does not
accept an offer for whatever reason, then the property remains
listed for sale. Basically, for the property to be sold, the Court

must first approve the offer.

Once these steps are over, the bank must file an Affidavit
of Value (which includes an appraisal that sets out the current
fair market value of the property) and an Affidavit of Default
(which includes the amount owing on the mortgage, the
amount in default, and other specific information). The bank can
now apply to the Court for various remedies (for example, sale of
the property). The Court will decide what to order based on the

circumstances.

Rarely, the Court will decide not to issue an order. This
would occur, for example, when the Court finds that the landlord
did not commit an act of default under the mortgage. This

means that the bank had no grounds to sue the landlord.

Sometimes the Court will make an Order for Foreclosure
or an Order for Sale to the Plaintiff. This will occur, for example,
when the landlord has committed an act of default under
the mortgage, and the Court does not believe that there is
any way that the landlord can rectify (or fix) the default. For
example, if the landlord has absolutely no money or other
assets, is unemployed, and owes the bank over a year’s worth
of mortgage payments, the Court might decide that there is
no chance the landlord will be able redeem the mortgage. If
the court makes an Order for Foreclosure, then the bank will

become the owner of the property.

Usually, the Court will grant a Redemption Order.
A Redemption Order will order that:

- thelandlord has a specified time to bring the mortgage
current (in other words, the landlord has a specified amount
of time to make all of the payments that the Court orders
must be made);

« if the landlord does not pay all of the money within the time
period, then the property will be offered for sale; and

« the sale be done by a specified method. There are three
usual methods:

1. listing the property with a real estate agent;

2. advertising the property for sale in a newspaper or other

publication; or

3. aposting at the courthouse.

Whether it is the bank or a third party that becomes the
owner of the property, they will usually be entitled to possession
of the property within 30 days. This means that if there is a
tenant living in the property, the tenant will be served with a
Court Order requiring them to move within 30 days. If the tenant
does not move, then a Civil Enforcement Agency can be hired to

force the tenant to leave the property.

Does a foreclosure always go through the
Courts?

Not necessarily. Usually, if the landlord commits a default
under the mortgage, the bank will attempt to contact the
landlord to remind the landlord of their obligation under the
mortgage. Sometimes the landlord and the bank will be able
to work something out between themselves (for example, an
alternative pay schedule), and then the landlord will remain the
owner of the property.

Sometimes the bank and the landlord will not be able to
work out a way for the landlord to remain the owner of the
property. In this case, the owner and the bank may decide to

proceed with a Quit Claim, or a Consent Order.
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What is the Court process for foreclosure?

A foreclosure action starts in the same way that other lawsuits
do: the Plaintiff (the bank) files and serves a Statement of Claim
(which starts the lawsuit and sets out the facts on which the claim is
based) against the Defendant (the property owner).

The owner then has 20 days in which to file and serve a
Statement of Defence or Demand for Notice. If the owner does not
do either of these things within 20 days, then the Plaintiff can note
the Defendant in default. This basically means that the bank is telling
the Court that the property owner is not fighting or defending the
claim.

Once these steps are over, the bank must file an Affidavit of
Value (which includes an appraisal that sets out the current fair
market value of the property) and an Affidavit of Default (which
includes the amount owing on the mortgage, the amount in default,
and other specific information). The bank can now apply to the Court
for various remedies (for example, sale of the property). The Court
will decide what to order based on the circumstances.

Rarely, the Court will decide not to issue an order. This would
occur, for example, when the Court finds that the property owner did
not commit an act of default under the mortgage. This means that
the bank had no grounds to sue the owner.

Sometimes the Court will make an Order for Foreclosure or an
Order for Sale to the Plaintiff. This will occur, for example, when the
owner has committed an act of default under the mortgage, and
the Court does not believe that there is any way that the owner can
rectify (or fix) the default. For example, if the owner has absolutely
no money or other assets, is unemployed, and owes the bank over
a year’s worth of mortgage payments, the Court might decide that
there is no chance the owner will be able redeem the mortgage. If
the court makes an Order for Foreclosure, then the bank will become
the owner of the property.

Usually, the Court will grant a Redemption Order. A Redemption
Order will order that:

- the owner has a specified time to bring the mortgage current (in
other words, the owner has a specified amount of time to make all
of the payments that the Court orders must be made);

- if the owner does not pay all of the money within the time period,
then the property will be offered for sale; and

- the sale be done by a specified method. There are three usual
methods:

1. listing the property with a real estate agent;
2. advertising the property for sale in a newspaper or other

publication; or

3. aposting at the courthouse.

Sometime after the property has been listed, there will be
another court application(s). If there are no valid offers from a third
party on the property, then the bank will apply to become the legal
owner. If there is a valid offer on the property, then the Court must
approve and accept the offer and order that the property can be sold
to the purchaser. If the Court does not accept an offer for whatever
reason, then the property remains listed for sale. Basically, for the

property to be sold, the Court must first approve the offer.

Whether it is the bank or a third party that becomes the owner
of the property, they will usually be entitled to possession of the
property within 30 days. This means that if the property owner or a
tenant lives in the property, the tenant will be served with a Court
Order requiring them to move within 30 days. If the tenant does not
move, then a Civil Enforcement Agency can be hired to force the

tenant to leave the property.

Does a foreclosure always go through the
Courts?

Not necessarily. Usually, if the property owner commits a
default under the mortgage, the bank will attempt to contact the
owner to remind the owner of their obligation under the mortgage.
Sometimes the owner and the bank will be able to work something
out between themselves (for example, an alternative pay schedule),
and then the owner will remain the owner of the property.

Sometimes the bank and the owner will not be able to work out
a way for the owner to remain the owner of the property. In this case,
the owner and the bank may decide to proceed with a Quit Claim, or

a Consent Order.

What law in Alberta deals with foreclosure?
There are several laws in Alberta that apply to
foreclosures:

*  Law of Property Act,



What do the words mean?

Glossary

Act of Default

Occurs when an owner does not fulfill specific promises made under the mortgage. For example, not paying
the mortgage payments is considered an act, or acts, of default.

Alberta Court of Queen’s

Bench Court of Queen’s Bench.

The Superior Court in the province of Alberta. All matters dealing with foreclosure will be dealt with in the

Foreclosure

A court process started by a mortgagee (in this booklet, the bank) to either gain ownership of a property, or to
force a sale of a property, in order to satisfy the unpaid debt secured by the property.

Mortgagee A mortgagee is a person or business that is owed a debt under a mortgage. For example, when a bank gives
a mortgage to a property owner, then the bank is considered a mortgagee, and the property owner is a
mortgagor. In this booklet, the mortgagee is referred to as a “bank” but can, in reality, be a variety of different
lending institutions, or anyone who has loaned money under a mortgage.

Mortgagor A mortgagor is a person who owes a debt to another person or business. For example, when a bank gives a

mortgage to a property owner, then the property owner is considered a mortgagor.

Where can | get more help?

Community Resources

o Land Titles Act;

* Alberta Rules of Court; and

* contract law (the mortgage between the property
owner and the bank is a contract so the terms of the

mortgage will govern parts of the foreclosure process).

What is a Quit Claim?

A Quit Claim is an agreement where the property
owner transfers the ownership of the property to the bank.
It is negotiated by the bank and the owner, and does not
involve the courts at all. The bank then becomes the owner

of the property. Quit Claims are rare in Alberta.

What is a Consent Order?

A Consent Order for Foreclosure means that the
landlord and the bank negotiate a Consent Order, and
then apply to the Court for approval of the Order. There is
some court involvement, in that the Court must approve
the Consent Order, but the rest of the foreclosure process
is eliminated. This method of proceeding is common in
Alberta. Usually this type of Order will allow the tenant
30 days to vacate the property. The bank will become the

legal owner of the property.

What are solicitor client costs and why does
the property owner have to pay them for the
bank?

“Solicitor client costs” means the full amount of a
lawyer’s fees. Usually there is a term in the mortgage
that states that if the property owner defaults under the
mortgage and the bank has to hire a lawyer to collect the
amount owing under the mortgage, then the property
owner is responsible to pay the solicitor client costs of the
bank.

In other words, the property owner agreed when he or
she entered into the mortgage to pay the full cost of the
bank’s lawyer. The end result is that the property owner
will have to pay the fees of two lawyers: his/her own
lawyer’s fees, plus the bank’s lawyer’s fees.

Is there anything a property owner can do if
he or she thinks that the lawyer’s fees are too
high?

If a property owner doesn’t think that the lawyer’s fees
are reasonable, then the bill can be assessed. This means

that the owner would ask an assessment officer at the




courthouse to review the bill to make sure that the fees are
reasonable. The assessment officer can lower the fees if they

are not reasonable.

Once a property has been foreclosed on and
sold, can the bank try to get more money from
the property owner?

Sometimes. In Alberta, there are different kinds of
mortgages and different rules apply to each mortgage.
Usually, a bank is limited to collecting the money that is
owed to them through forcing the sale of the property. But
there are some mortgages that allow a bank to force the
sale of the property and also sue the property owner for
any other money that is owed to the bank. The money that
is still owed to the bank after the sale is referred to as a
“deficiency judgment.”

For example, if a property is sold through foreclosure,
but the money that is made from the sale is not enough to
cover the money that is owed under the mortgage, the bank
may be able to sue the property owner for the rest of the
money that is owed under the mortgage. Again, whether
this can happen or not depends on the type of mortgage
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